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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

DAVID MICHAEL SCHWARTZ, g No. CIV 96-1727-PHX-ROS
Plaintiff, ORDER

VS.

CITY OF PHOENIX, amunicipa corporation,

STEFANI MCMICHAEL, MICHAEL

SECHEZ, STUART STERLING, DAVID

LUNDBERG,

Defendants.

On duly 24, 1996, Plaintiff filed aComplaint aleging that Defendants, the City of Phoenix and four of
itspolice officers, violated hiscondtitutiona rights when they obtained and executed two search warrants,
seized property belonging to Plaintiff, and failed to return the property to Plaintiff. By Order of March 31,
1999, asamended by Order of April 8, 1999, the Court granted Defendants Mation for Summary Judgment
inpart. TheMationwasgrantedinfavor of Defendant City of Phoenix onal of Plaintiff’ sfederd daims(the
Firg, Fourth, and Fifth Amendment daims), andinfavor of theindividud Defendantsonthedamsof teking
in violation of the Fifth Amendment and retaliation in violation of the First Amendment.

Thetext of the Order indicated that the Court would grant theindividual Defendants’ request for
summary judgment on the Fourth Amendment claimin part and deny it in part, and indicated thet an opinion
stting forth the Court’ sfindings of fact and conclusionsof law with respect to the Fourth Amendment daim
would beforthcoming. Onthe order line, instead of explaining which portion of the request for summeary
judgment on the Fourth Amendment daim was granted and which was denied, the Court denied theindividud
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Defendants Motionfor Summeary Judgment on the Fourth Amendment dlaim, aswel asdenying summeary
judgment on thesupplementd state dlamsof negligenceand converson. Inthefirg portion of thecurrent
Order, theCourt setsforthitsfindings of fact and condusionsof law regarding the Fourth Amendment daim,
grantstheclamin part, and deniesit in part. 1nthe sscond portion of the Order, the Court addressestheisue
of the deadline for discovery.

l. Fourth Amendment Claim of Unreasonable Seizure

By Order entered in January 1998 denying Defendants initid summary judgment mation, the Court
carifieditsprior December 1996 Order, explaining that “ Plaintiff’ s Fourth Amendment damdleging the
unlawful seizure of hisproperty isstill pending.” (Order at 21, Dkt. # 60). However, some confusion
gpparently remained about the factud basis of Plantiff’ sillegd seizureclam. In their second motion for
summary judgment, Defendantsfocusther argumentsregarding thisdam onthreeissues whether probable
cause exiged to issuethewarrants, whether the warrants described theitemsto be seized with sufficient
particularity, and whether theitems sai zed fell withinthescope of thewarrants. (Defendants Second Mot.
for Summ. J. a 6-8, dkt. # 79).

Inhisresponse, Plaintiff doesnot addresstheissueof probablecause. With respect tothedlegedly
illegd August 1994 search and seizure at 1040 Eadt Indian Schoal Road, Rlaintiff argues only that some of the
property sei zed was beyond the scope of thewarrant. With respect tothedlegedly illega September 1994
search of thesoragelocker, Plantiff arguesboth that thewarrant wasfacialy overbroad and that someof the
property saized was beyond the scope of thewarrant. Defendants addressed Plaintiff’ sargumentsin their
reply. Therefore, the Court will base its analysis upon the Fourth Amendment claims as stated
by Plaintiff.

A. Whether Claimsare Barred by Heck v. Humphrey

Pantiff cannot maintain asection 1983 action to recover damagesfor “harm causad by actionswhose
unlawfulnesswould render [hig| conviction or sentenceinvalid’ because the conviction and sentence have nat
been reversad, expunged, declared invaid by agate tribund, or called into question upon issuance of awrit
of habeas corpus by afederd court. See Heck v. Humphrey, 512 U.S. 477, 486-87 (1994). Faintiff can
seek damagesfor an dlegedly unreasonable search and seizurethat did not produce evidenceintroduced at
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hiscrimind trid. Seeid. a 487 n.7. Moreover, dueto the existence of doctrinesincluding independent
source, inevitable discovery, and harmlesserror, asuccesstul chdlenge by Plantiff to thelegdity of asearch
and saizure that did produce evidence admitted at hiscrimind trid “*would not necessarily imply thet the
plaintiff’s conviction was unlawful.””? Trimblev. City of SantaRosa, 49 F.3d 583, 585 (9" Cir. 1995)

1 Therelevant text of Heck followed by the footnote reads:

But if the district court determines that the plaintiff's action, even if successful, will not
demondratetheinvdidity of any outstanding crimind judgment againgt the plaintiff, the action
should be allowed to proceed . . .

7. For example, asuit for damages attributable to an alegedly unreasonable search may
lieevenif the challenged search produced evidencethat wasintroduced in astate criminal triad
resulting in the § 1983 plaintiff's still-outstanding conviction. Because of doctrines like
independent source and inevitable discovery . . . and especidly harmlesserror ... sucha§
1983 action, even if successful, would not necessarily imply that the plaintiff's conviction was
unlawful. Inorder to recover compensatory damages, however, the 8 1983 plaintiff must
prove not only that the search was unlawful, but that it caused him actual, compensable injury
...which, we hold today, does not encompassthe*injury” of being convicted and imprisoned
(until his conviction has been overturned).

512 U.S. at 487 & n.7 (citations omitted).

2 TheNinth Circuit has not yet had an opportunity to fully interpret footnote seven, but other circuit
courts have divergent interpretations of the footnote' smeaning. In Trimble, 49 F.3d at 585, the Ninth Circuit
cited the portion of footnote seven set forth abovein the text, but then determined that the plaintiff’s Fourth
Amendment claim had to be dismissed becausethe plaintiff had not alleged an actual compensableinjury
caused by the purported illega search other than hisconviction and sentence. Therefore, the Ninth Circuit was
not required to determine whether the evidence resulting from the purported search impacted the validity of
the conviction. Becausethe Ninth Circuit did not engageinthisinguiry, it isunclear whether the Ninth Circuit
interpretsfootnote seven as creating an automati ¢ exception to the bar of Heck for claimsalleging violations
of the Fourth Amendment, or asrequiring analysis of whether the underlying conviction would remainvalid
absent the challenged evidence. Moreover, because the Ninth Circuit analyzed the plaintiff’s Fourth
Amendment claims separately from his Fifth and Sixth Amendment claims, it is unclear whether the court
consders the analysis required by footnote seven applicable to constitutional claims other than Fourth
Amendment claims, i.e, itisunclear whether the Ninth Circuit would requiredistrict courts hearing 8 1983
actions to apply doctrines such as harmless error and independent source to determine the validity of
convictions based on evidence challenged on Fifth or Sixth Amendment grounds.

Relying on the same portion of footnote 7 discussed in Trimble, the Eleventh Circuit concluded that
the bar of Heck did not apply to a8 1983 suit chalenging a search on Fourth Amendment grounds. See Datz
v. Kilgore, 51 F.3d 252, 253 n.1 (11" Cir. 1995). In concluding that Heck did not apply, the Eleventh Circuit
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(quoting Heck, 512 U.S. at 487 n.7). However, Plaintiff must establish that he has sustained actud,
compensable injury other than the injury of conviction and imprisonment. Heck, 512 U.S. at
487.

Inhisverified Complaint, Plaintiff dedaresthat noneof the property seized during thedlegedly illegdl
August 2, 1994 search and seizure at 1040 East Indian School Road wasintroduced in evidence at his
subsequent trids. (See Compl. at 29). Defendants do not dispute Plaintiff’ s declaration. Becauseno
evidence from thissearch was used againg Flantiff, theingtant action for damagesresulting from the alegedly
illegd search of the Indian School Road property would not render hisconvictioninvaid. SeeHeck, 512U.S,

did not evaluate theimpact of the § 1983 action on theunderlying criminal convictions. Seeid. Rather, the
Eleventh Circuit expressly concluded that Heck isnot abar because a conviction based on evidence offered
inviolation of the Fourth Amendment “ might still bevaid” dueto doctrines such asinevitable discovery. Datz,
51 F.3d at 253 n.1 (emphasisadded). Thissuggeststhat the Eleventh Circuit interprets footnote seven of
Heck as creating an automatic exception to the bar of Heck for all claimsalleging violations of the Fourth
Amendment

In sharp contrast, in Schilling v. White, 58 F.3d 1081, 1085-86 (6" Cir. 1995), the Sixth Circuit
congtrued Heck asbarring a 8 1983 suit by aconvicted person challenging a search on Fourth Amendment
grounds. The Sixth Circuit concluded that, without exception, a8 1983 claimant must “ show that aconviction
wasinvalid asan eement of congtitutiona injury.” Schilling, 58 F.3d at 1086. The Sixth Circuit interpreted
footnote 7 to mean that “ because anillegd seizuredoesnot autometicaly render aconvictioninvaid, anillegal
seizure does not alone create a[n] injury compensable under § 1983.” |d. (emphasis added).

This Court interpretsfootnote 7 of Heck and the accompanying text as providing one example of
when a§81983 action might proceed because the al egations of aconstitutional violation do not “ necessarily”
invalidate the conviction. Heck, 512 U.S. 487 & n.7. The exception to the bar of Heck set forth in footnote
71snot limited solely to Fourth Amendment claims, but may exist for other congtitutiona challengesaswell.
For example, harmless error anadysis may aso gpply to Fifth Amendment daims, asillugtrated by the Supreme
Court’ scitation in footnote 7 of Heck to Arizonav. Fulminate, 499 U.S. 279, 307-308 (1991) inwhichit held
that the doctrine of harmless error can apply to the admission of a coerced confession under the Fifth
Amendment. Consequently, aplaintiff convicted based upon an unconstitutionally coerced confession
admitted into evidenceat trid may, if the admission was harmless error, properly bring a§ 1983 action for the
Fifth Amendment violation if he or she sustained damages, because a successful suit under § 1983 would not
imply theinvalidity of the conviction. The analysis of whether the Heck bar applies depends not on the
condtitutiona claim aleged, but on whether the claim, if successful, would invalidate the underlying crimina
conviction. This determination must be made on a case-by-case basis.

3 A verified Complaint istreated as an opposing affidavit to the extent it is based on personal
knowledge and containsfacts admissiblein evidence. See Schroeder v. McDonald, 55 F.3d 454, 460 (9"
Cir. 1995).
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487 n.7. Accordingly, Heck doesnot bar the section 1983 daims pertaining to the search of the Indian School
Road property.

Paintiff further declaresthat the police saized many itemsduring thedlegedly illegd September 16,
1994 s=arch of thestoragel ocker, but only oneset of items, dildos, were subsequently introduced asevidence
viaphatogrgphin hisfeony crimind trid. (See Compl. & §29). Fantiff damsthet thissaizurewasillega
ontwo bases. Firg, hecdams, the seizure wasthe product of afacidly overbroad warrant. Thisclam, if
proven, would likely mean that the dildos should have been suppressed asthe product of anillega search.
See United Statesv. Spilotro, 800 F.2d 959, 964, 968 (9" Cir 1986); United Statesv. Cardwell, 680 F.2d
75, 78-79 (9" Cir. 1982). Thus, this claim raises the question of whether the Heck bar applies.

Inhisresponse, Alantiff ettemptsto avoid pplication of Heck by arguing that thedildosadmittedinto
evidence viaaphotograph wereirrelevant to hiscrimina convictions. Plaintiff was convicted of four
misdemeanor chargesaswell asfelony chargesfor enticement, operating ahouse of prostitution, and
conducting anillega enterprise. (Schwartz Dep. a pp. 5, 19, Exh. D. to Defs” Stmt. of Factsin support of
First Mot. for Summ. J. (DSOF1), dkt. # 39). Plaintiff arguesthat the other evidence admitted at histrid
provided sufficent groundsfor hisconvictions, induding testimony of two former employees, tape recordings
of conversations between Plaintiff and undercover policeofficer McMichad, videostaped at Plaintiff’s
busnessby undercover palice officers Sterling and Sachez, and the tesimony of these three undercover palice
officers* (Pl.’sResp. & 9). InhisComplaint, Plaintiff allegesthet the video taped by Sterling showsanude
“modd mesgturbati[ing] hersdlf witha'dildo™, and the video taped by Sechez shaws“one. .. [nudewom[€]n]
uging] adildo onthecther.” (Compl. a 1115, 18). Duetotheindependent evidence, particularly thevideos
andtheafficars tesimony, thedildosadmitted into evidence were not necessary to Flantiff’ sconviction. Thus
the bar of Heck doesnat gpply to Flantiff’ sdam of illegd seizure dueto afacidly overbroad warrant. See
Heck, 512 U.S. at 486-87.

Haintiff dso arguesthat the saizure of items from the storage locker wasillegd because, eveniif the

warrant was not overbroad, the police officersexecuting thewarrant exceeded its scope by seizing items

4 Plaintiff does not offer an affidavit or other evidence to establish the truth of his assartion that this
other evidence was admitted at hiscrimind trial. However, Defendants do not dispute the introduction of this
evidence.
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outsdethewarrant’ sterms. Plaintiff doesnot claim that saizure of the dildos, the only evidence from the
Sorageareathat wasadmitted at trial, exceeded the scope of thewarrant. Becausethisclaim pertainsonly
to seized property that wasnot utilized at trid, the bar of Heck does not apply tothedam of illegd seizure
exceeding the scope of the warrant.

Insum, Heck doesnot bar Plaintiff’ s§ 1983 Fourth Amendment daimsallegingillegd searchesof bath
the Indian School Road property and the storage locker.

B. Whether Genuine Issues of Fact Remain Regarding the Legality of the
Searches and Seizures

Faintiff chalengesthe search and saizure of itemsat the Indian School Road property onthe ground
that certain items seized were not within the scope of the search warrant. The warrant authorized seizure of
the following:

1. Any and al alcoholic beverages stored at this location for sale.

2. ,é\nyzandTiOII currency which by its sorage gopearsto be rdated to the dcohal thet is
eing sold.

3. Any anddl billsor paperwork [t] hat tend to show ownership, occupancy of
the listed premises.

4. Any and al receipts for the purchase of alcoholic beverages.

5. Any and dl adult moviesor equipment used to fadilitate the showing of these
adult movies.

(SearchWarrant attached aspart of Exh. 1to Noticeof Fling Executed Warrants, Dkt. #94). Thewarrant
further stated that thelisted itemswioul d condtitute evidencetending to show that Schwartz had committed the
offensesof sdling aooha without agtateliquor license and violaing zoning ordinances governing therunning
of an “adult”, i.e., pornographic, theater. (1d.)

Haintiff arguesthat thewarrant authorized saizureof only the* adult” videotapestotaingintherange
of twenty to thirty of the gpproximately 130 video tapes saized. He addsthat many of thetapesweredearly
marked“Barney,” “ Sesame Stredt,” etc. Plaintiff’ sargument fail sbecausethepalice officersconducting the
search werenat required to rely on thelabd on the video tape to determineits content or to view every video
tagpein entirety onthe premisesbefore seizing it. The video tapesfdl within the scope of thewarrant provison

authorizing seizure of adult movies.
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Pantiff further arguesthat thewarrant provision authorizing seizureof “equipment usedtofadlitate
the showing of these adult movies’ did not encompass seizure of thethree camcorders, e ectronic equipment
usad to meke moviesrather than to show them. Defendants respond that the affidavit upon which thewarrant
Isbased establishesthat patronsof Plaintiffs busnessweredlowed to record filmsthat could be classfied
as“adult” and thusthe sazure waswithin the scope of thewarrant as congtrued by referenceto the affidavit.
Andfidavit may supply the particularity required of asearch warrant if the affidavit accompaniesthewarrant
andisexpresdy incorporated therein. United Statesv. MoGrew, 122 F.3d 847, 849 (9" Cir. 1997). Plaintiff
doesnot challenge Defendants' reliance on the affidavit; rather, he arguesthat, even when construed in
conjunction with the affidavit, the warrant does not authorize seizure of the camcorders.

Theaffidavit gatesthat two undercover officerspaid for “ nudephoto shoot[g]” of women employed
by Rantiff. Theterm*photo shoot” suggests photography but isbroad enough to encompassvideo recording.
Takentogether with theinformation in the affidavit, thewarrant phrase* equipment used to facilitate the
showing of theseadult movies’ is broad enough to encompass the camcorders because equipment thet may
have been used to make adult movies hel ps“ facilitate the showing of these. . . movies.” Seizureof the
camcorders was proper.

Fantiff dso aguestha thewarrant language authorizing seizure of adult moviesdid nat authorizethe
seizure of two other itemslisted on the report: “photos|of] nudewoman ‘Bobbi’” and “ stack of photos of
women.” Defendants respond thet the adult theeter zoning code ordinance st forthin the affidavit prohibits
projecting on ascreen for exhibition photos depi cting women engaged in sexud activities or depicting
“gpecified anatomicd areas’ of women. Defendantsaso note, asagenera matter, that, during the course of
alegd search, officersmay saizeitemsin plainview other thanthoselised inthewarrant if theincriminatory
nature of theitemsisimmediately gpparent tothe officers. United Statesv. Hudson, 100 F.3d 1409, 1420
(9" Cir. 1996), cert. denied, 522 U.S. 939 (1997). In asearch for “adult movies or equipment used to

facilitate the showing of these adult movies” the photograph of anude woman isincriminatory in nature
becauseit isadditiond evidence of theavailahility of pornographic materid for exhibitioninviolation of the
adult theater zoning code. However, agenuineissue of materid fact exigswith respect to the* stack of photos
of women” becausetherecord does not contain informeation about the content of these photogrgphsand thus
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the Court cannot determine whether the photaswere of an “incriminatory nature. . . immediately gpparent”
for purposes of the plain view exception to the warrant requirement. Id.

Paintiff proceadsto chdlengethe search and saizure of itemsat the Soragel ocker onthe ground thet
the warrant was facially overbroad. The warrant authorized seizure of the following:

1. Any papawork congging of hills, goplications diariesof busnesstransactionswhich
tend to show the conducting of an illegal enterprise.

2. Any video tapes which may contain sexual conduct between female
employees and customers of David Schwartz.

(Search Warrant attached aspart of Exh. 2 to Notice of Filing Executed Warrants, Dkt. #94). Thewarrant
further statesthat the listed itemswould constitute evidence of the offense of “[t]heillegd control of an
enterprise.”

Onceagan, Defendantsrey on the affidavit on which thewarrant isbased to supply the particularity
mising fromthefaceof thewarrant and Rlaintiff doesnot challenge Defendants ahility to do so. Thedfidavit
provides, in relevant part:

Y our affiant made contact with the resident of [1040 East Indian School Road] in an
undercover capacity and found that the businesswasahouse of prostitution. During the
daytime hours cusomerswere coming into thelocation and paying to video tapefemdeswho
worked there and progtitution wastaking place during thetaping. Theresdent and person
managing the busnesswasfound to be David Schwartz, as described, and working therewith
himwasLisaHartley, asdescribed. Undercover detectiveswent into the location and video
taped female employees of David Schwartz and an act of prostitution was completed.

Witnessesadvised throughinterviewsthat David Schwartz video taped and kept thetapes of
severd incidentswhere prodtitution was performed. . . . [A] sdif proclaimed partner inthe
illegd enterprie. . . advisad that hewasinformed by LisaHartley and afriend of hers* John”
thet they had moved . . . property from 1040 E. Indian School Road to astoragelocker. The
storagelocker wasfound to belocated at 5728 N. 67" Avenue. . . . Theevidencewasto be
boxesthat contained . . . paperwork whichwould includebills, gpplications, and diaries of
busnesstransactions. Therewasaso to be boxes containing video which could contain
sexual conduct between female employees and customers o[f] David Schwartz.

[After Schwartz attempted to retrieve property from thelocker rented to Hartley], [t]he
managers of the storage unit requested that your affiant advise Schwartz that he was not
alowedto remove property from the unit without the presence of LisaHartley. Whiledoing
thisDavid Schwartz gated to methat someof the property intherented unit by LisaHartley
was his property from his business at 1040 E. Indian School Rd.

(Aff. attached as part of Exh. 2to Notice of Filing Executed Warrants, Dkt. #94). Thisaffidavit clearly
edablishesthenaureof the“illegd enterprise’ referenced in thewarrant — ahouse of progtitution. Congtrued
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with the affidavit, thewarrant isnot facialy overbroad because it authorizes seizure of avariety of records
tending to show operation of a house of prostitution.

Faintiff dso arguesthat the officers executing this second warrant saized many items outside the
warrant’' sscope. Plantiff ligstheseitemsin hisResponseto Defendants Mation for Summary Judgment at
pages8and 9. Thewarrant provison authorizing saizure of “video tgpeswhich may contain sexud conduct
between fema eemployeesand customersof David Schwartz’ encompassesitem 67, “[b]ox containing
numerous video tapes’ and item 79, “8 mm video tapes.” As stated above, the officersdid not need to
examinethe content of the video tapes before sazing them — thefact thet theitems aretgpes, dongwiththe
affidavit linking Schwartz to these tapes, is sufficient.

Mos of the other seized itemsthat, according to Plaintiff, fall outsde the scope of thewarrant are
photographs, and many of them containimagesof nudeor partialy nudewomen, men, or girls. Phatographs
depicting nudity, partiad nudity, or genitdliaarelisted asitem numbers9, 26, 29, 33, 37, 39, and 58. Those
items described merely as photographs, usualy of women, or albums containing such photographs are
numbers 2, 20, 23, 38, 39, 47, 66, and 69. Other items listed are materials used to make or store
photographs, incdluding photo abums, acamera, and negatives, liged asitem numbers 3, 12, 39, 41, 48, 59,
and 66. Thelist aso includes sexua ly-oriented magazines and newspapersand a“[s|exual [p]ogition
[h]andbook,” specificdly item numbers8, 38, and 60. Thefind item Plaintiff challengesissmply described
as “[t]hree posters.”

AsDefendant argues, the photographs depicting nudity, partid nudity, or genitdia, aswell asitem
number 23, “[m]iscdlaneousphotosand modd’ spersond information,” wereproperly seized pursuant tothe
plain-view exception asincriminatory evidencethat Schwartz was running ahouse of progtitution. See
Hudson, 100 F.3d a 1420. Theincriminatory natureisparticularly dear giventheinformationintheaffidavit
indicating that Schwartz alowed customersto video tape— photography is merely another means of
recording visud images. Based on thisinformation, the officersa so gppropriately sei zed the photography

> Someitem numbers appear more than once because the numbered description referencesmore
than one item.
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materid s— abums, film, acamera, and negatives. The sexudly-oriented magazines, newspapers, and
handbook likewise constitute incriminatory information within plain view.

However, agenuineissue of materid fact existswith respect to whether the police officershad the
authority to saizethe other photographs pursuant to the plain-view exception. Asdated aboveintheandyss
of the“gack of photos of women” seized at the Indian School Road address, the record does not provide
additiond information about the content of these photographs and thusthe Court cannot determine whether
the photoswere of an “incriminatory nature. . . immediately gpparent.” 1d. The sameistrue of thethree
posters seized.

The Defendant palice officarsarguethat, to theextent genuineissues of materid fact remain regarding
the Fourth Amendment daim, they areentitled to quaified immunity for seizing thelisteditems. Theofficers
areentitled to qudified immunity if areasonable officer could have beieved the conduct at issue was lawful
under clearly established law. Newell v. Sauser, 79 F.3d 115, 117 (Sth Cir. 1996). Long-established and
clear rulesof crimina procedure alow officersto saize evidence only pursuant to alawful warrant or one of
thevaid warrant exceptions, induding the exception for incrimingting itemswithin plain view. SeeHortonv.
Cdifornia, 496 U.S. 128, 133 & n.6, 135 (1990) (quoting Mincey v. Arizona, 437 U.S. 385, 390 (1978)).

Whether the officersreasonably could have believed that it waslawful to seizetheremaningitems, largdy
photographs, requiresgreater informeation about the content of thoseitems. Thus, agenuineissue of materid
fact exigsregarding theofficars entitlement to qudified immunity. Summary judgment on qudifiedimmunity
grounds will be denied.
. Discovery Deadline

At agatus hearing on June 22, 1999, the court ordered the partiesto file by July 9, 1999 agtipulated
proposed order regarding adiscovery deedline. On Augudt 16, 1999, Defendantsfiled a“Natice of Inability
to FHle Discovery Stipulation.” TheNaticeinformed the Court that the parties had agreed to depose severd
people, including Plantiff, on July 7 and 8, 1999. However, the parties were unable to reach any further
agreements regarding discovery.

Inresponseto the* Notice of Inability to File Discovery Stipulation,” the Court set asecond Satus
hearing for October 18, 1999 and ingtructed the partiesto file by October 14, 1999 ajoint brief of their
positionsregarding completion of discovery. On October 14, Rlaintiff filed aMotion to Amend the Complaint

-10-




© 00 N oo o B~ W N PP

N N RN N NN N N N DN R B RB R R R R R p
0 N o O R W N RBP O © o N o o W N Rk O

toNamean Additiond Party. Thismationiscurrently pending beforethe Magisrate Judge. Thepaties joint
datusreport filed October 15, 1999 indicatesthat the potential new defendant areedy hesbeen deposed and
plaintiff anticpatesthat only requestsfor admisson will beserved uponhim. Thereport addsthat Plantiff will
be sarving requests for admissons upon al defendants and anticipates needing an additiond two monthsto
completediscovery. Thereport further satesthat Defendants* object to any additiond discovery a thispoint
because [the] discovery deadline previoudy agreed to by the partieshas passed.” At the second Satus
hearing on October 18, the Court indicated that it would set relevant deadlines.

A review of therecord indicatesthat both parties continued to engagein discovery after expiration
of thelatest discovery deedline. Inthe Orders docketed on the dates shown in thetable below, the discovery
deadline and other deadlines were established and then extended:

Deadlines
Date of order in which deadline was set

Matter to Which 2/3/97 5/22/97 9/22/97 3/25/98

Deadline Applies

Discovery 5/26/97 8/22/97 9/26/97 none

Dispositive Motions 5/12/97 9/19/97 10/10/97 5/29/98

Pretrial Order 9/1/97 1/23/98 1/23/98 6/30/98 or 60 days after
ruling on dispositive
motions.

Theextenson granted on March 25, 1998 wasin responseto Defendants Mation to extend timefor filing
both digpogitivemotionsand thejoint pretria statement. Asthetableindicates, Magigtrate Judge Sitver, to
whom the case wasassgned for resol ution of nondigpositive motions, did not extend the discovery deedline
atha time Theredfter, however, Plaintiff filed aMotion for |ssuance of aDiscovery Scheduling Order. By
Order docketed June 23, Judge Sitver granted the Motion and alowed Plaintiff to serve 10 interrogetories
on each Defendant by June 26, 1998. Plaintiff filed aNotice of Serviceof Discovery of Interrogetorieson
each of thefive Defendants on July 1, 1998. The record indicates that, with the exception of these
interrogatories, the discovery deadline expired on September 26, 1997.

Theredfter, the parties continued to engagein discovery despitethe passage of the discovery deedline
and their falureto request additiond extensons. Defendantswerethefirst and mogt frequent offenders. On
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October 19, 1998, Defendants filed a notice of serving Plaintiff with their first set of non-uniform
interrogatories. On May 13, 1999, Defendantsfiled anctice of serving Plaintiff withther first request for
production of documents. Theregfter, thedepositionsreferenced in thejoint Satusreport, conducted by both
parties, occurredin duly, 1999. Findly, Defendantsfiled anoticeof serving Plantiff with ancther request for
production of documents on July 19, 1999.

Given Defendants' repeated discovery requests after the expiration of the deadline, the Court
concludes that neither of the partieswill be prejudiced by extension of the discovery deadline for
gpproximately Sx weeksto Monday, February 28, 2000. Thepartiesareingdructedtolimit their discovery
requests, seeking only informeation that could lead to rlevant evidence regarding the remaining dams, a
portion of theoriginal Fourth Amendment claim plusthe supplementd state claimsof negligenceand
conversion. Following theMagistrate Judge' sruling on the Motion to Amend, and hisdetermination of
whether additiond deadlinesare necessary for discovery and dispostive motions, the Court will set deedlines
for submission of the proposed final pretrial order and for the final pretrial conference.

Accordingly,

IT ISORDERED vacating the portion of the prior Order dated March 31, 1999 that denied
Defendants' Motion for Summary Judgment on the Fourth Amendment claim.

IT ISFURTHER ORDERED granting Defendants Mation for Summary Judgment on the Fourth
Amendment daimin part and denyingit in part. Summary judgment isdenied with repect to theissue of
whether the Defendantsviol ated the Fourth Amendment by seizing from the property located on Indian
School Road theitem described in theinventory as: “stack of photos of women” and by seizing from the
Soragelocker thoseitemsdescribed in theinventory merdly as photographs, usudly of women, or dbums
containing such photographs, numbered in theinventory asfollows 2, 20, 38, 39, 47, 66, and 69, aswell as
theitemsdescribed as*three poders’. Summary judgment isgranted to Defendantswith repect totheissue
of whether Defendants violated the Fourth Amendment by seizing al of the other items.

IT ISFURTHER ORDERED extending thediscovery deadlineto Monday, February 28, 2000.
\\\
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IT ISFURTHER ORDERED that the partiesaretoinform the court whether or not they request
this Court to gppoint ajudge to conduct asettlement conference. The partiesshdl inform the Court by filing
anotice no later than Friday, March 10, 2000.

DATED this____ day of January, 2000.

ROSLYN O. SILVER
UNITED STATESDISTRICT JUDGE

copiesto all counsdl of record
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